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I. Advisory Council Update 

 

A. Historical notes. 

 

• Statutorily recognized in 1975, but in existence informally for decades, the Wisconsin 

Worker’s Compensation Advisory Council (WCAC) advises the workers’ 

compensation agencies, both Dept. of Workforce Development (DWD) and Dept. of 

Administration, Div. of Hearings & Appeals (DHA), and legislature on policy matters 

concerning the development and administration of the worker’s compensation law.  

(Wis. Stat. § 102.14(2)).  The WCAC aims to maintain overall stability of the 

worker’s compensation system for all stakeholders without regard to partisan changes 

in the legislative or executive branch of government.   

 

• WCAC composition: five management, five labor, and three non-voting insurance 

members appointed by the secretary of DWD and chaired by employee of the DWD.  

Public hearings held throughout the state.  Historically, WCAC produced a biennial 

“agreed upon” bill, which is then submitted to legislature, which generally, until 

2014, accepted the WCAC bill without exception.  

 

B. Recent Challenges for Council Bills. 

 

• 2013-2014 Agreed Bill: Not Passed by Legislature (Fee schedule proposed) 

 

o Among other provisions, 2014 Agreed-Upon bill included a medical expenses 

fee schedule and health insurance continuation for injured workers.  Amidst 

primary lobbying by medical community, Council bill never passed labor 

committee, so legislature held no vote.   

 

• 2015 Budget Battle: Severing of efficient one-stop-shop WC system.  Budget 

proposal not submitted to WC Advisory Council. 
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o Traditionally, WC system was unified “one-stop-shop” within the WC 

Division of DWD agency.  Administrative Law Judges (ALJs) worked within 

Department and in close connection with claims management, dispute 

resolution, and all other staff.  Judges, trained experienced attorneys in WC, 

had the benefit of 100+ years of case law and Department policy to guide and 

direct claims administration.  

 

o Independent national studies showed WI’s unified WC structure as a major 

factor in the beneficial metrics of the system compared to the rest of the 

country.1   

 

o Governor’s 2015 Budget Bill proposal was to remove and break-up the WC 

Division from the DWD and separate the “adjudicatory” functions (i.e., ALJs) 

to a new agency and move the “administrative” functions to another agency.  

Lobbying efforts commenced by various organizations.  

 

o What happened?: ALJs moved to new agency, while the administrative 

functions/personnel remained at DWD.  Effective January 1, 2016,2 the 

majority of ALJs were transferred to the DOA-DHA, Office of Worker’s 

Compensation Hearings (OWCH).  These ALJs were tasked with the 

“adjudicatory” functions and to hear and decide litigated WC cases. 

 

• 2015-2016 Agreed Bill: Passed legislature (No fee schedule)  

 

o Non-traditional legislative procedure as there were two competing WC 

legislative proposals in 2015-2016: 

 

1) One bill (2015 AB-724) came from Council and was unanimously agreed 

to by members of labor and management—which included the WI 

Manufacturers and Commerce.  This bill produced reforms that included 

increases in compensation benefits to workers, as well as some employer-

friendly provisions like benefit denial if an injury is caused by violation of 

alcohol or drug policy, limiting lost time benefits if there is a termination 

for misconduct, and PPD apportionment. Notably, the Council bill did not 

include a medical fee schedule. 

 
 

1 See WCRI: CompScope™ Benchmarks for Wisconsin, 14th Edition (Belton, 2013); WCRI: Factors Influencing 

Return to Work: Lessons from Pennsylvania and Wisconsin (Belton, 2011); WCRI: Reducing Litigation: Evidence 

from Wisconsin (Boden, 1988).   
2 2015 Wis. Act 55. 

http://www.wcrinet.org/studies/public/books/wcri157.pdf
http://www.wcrinet.org/studies/public/books/wcri_rtw_PA_WI_Final.pdf
http://www.wcrinet.org/studies/public/books/wcri_rtw_PA_WI_Final.pdf
http://www.wcrinet.org/protected/d/wc-88-7.pdf
http://www.wcrinet.org/protected/d/wc-88-7.pdf
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2) The other bill (2015 AB-501) had no input from the Council and was 

viewed by many as the “worker’s compensation destruction bill.”  Among 

its extreme provisions (which could have torn down the whole WC system 

by exponentially increasing litigation):  

 

• Allowing a reduction of benefits by the amount of an employee’s 

negligence.  Such a provision would blow up the “grand bargain” 

of WC, whereby workers gave up the right to sue in exchange for 

lesser, defined benefits regardless of having to prove fault. 

• Eliminating employee choice of medical providers and instituting 

employer directed medical care (along with limitations on the 

medical expense charges).   

• Shortening the statute of limitations for traumatic injuries from 12 

years to two. 

 

o Advisory Council Bill Passed Unanimously. After a period of uncertainty 

regarding the two separate bills, the Wisconsin legislature—in both the Senate 

(SB-536) and Assembly (AB-724)—unanimously passed the advisory council 

bill, which was signed into law by Governor Walker.  2015 Wis. Act 180 

became effective March 2, 2016. The non-advisory-council bill never even 

received a public hearing—theoretically signaling legislative support that any 

WC changes first go through the Advisory Council’s vetting process. 

 

• 2017 Budget Battle: Proposed elimination of LIRC and WC court reporters 

 

o Governor’s Budget proposed elimination of Labor and Industry Review 

Commission, as well as the use of court reporters in workers’ compensation 

proceedings.  These proposals were not submitted or vetted by the Advisory 

Council. 

 

o After extensive lobbying from the vast majority of system stakeholders, both 

proposals were eliminated from the Budget. 

 

• 2017-2018 Agreed Bill: Not Passed by Legislature (Included fee schedule) 

 

o Agreed-Upon Bill (08/23/17) included, among other items, PPD increases, 

15% scheduled injury multiplier if unable to return to injury employer, and a 

proposal for a medical fee schedule.  Not passed by legislature.  Bill was not 

even introduced in the state Assembly.   
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• 2019-2020 Agreed Bill: Not fully passed by legislature.  COVID impact. 

 

o Very “limited” bill agreed to by Council.  No PPD increase, and no medical 

fee schedule.   Some provisions beneficial to all stakeholders. For labor, there 

was police officer/firefighter coverage for non-traumatic PTSD claims (note 

that Council bill had identical language to stand-alone legislation).  For 

insurers, there were clarifications on payments of death benefit claims and on 

provision of billing records.  For employers, the bill included work comp 

coverage related to employee leasing company arrangements.   (2019 SB 673) 

 

Agreed-Upon bill also proposed that the DOA ALJs return to DWD (reversing 

the 2016 Budget change).  Agreed-Upon bill never officially moved out of 

committee.  The proposal regarding ALJ transfer likely was the issue. 

 

o Legislature then ported over some specific Council bill provisions (except 

ALJ transfer) onto the standalone PTSD bill.  Bill did not have a chance to 

pass legislature before COVID shutdown in March ’20. 

 

o NOTE: Bill reintroduced in 2021 and passed by legislature.  2021 WI Act 29 

(attached) contained the following provisions: 

 

• Non-traumatic injury PTSD coverage for police 

officers/firefighters. Eliminated School Dist No. 1 standard of 

showing extraordinary stress for mental stress claims.  

Diagnosis by psychiatrist (MD) or psychologist (PhD), and 

claim cannot be result of employment action (i.e., layoff, 

disciplinary action, termination). However, limits period of 

“disability” to 32 weeks after 1st reported. 

• Medical providers must provide copy of itemized billing 

statement within 30 days (in a “standard billing format 

recognized by federal gov’t”) 

• Provision regarding leased employees and WC coverage (either 

client or leasing employer can provide WC insurance) 

• No carrier responsibility to State Fund when work-related 

death due to drug/alcohol use and no dependents 

 

• 2021-2022 Agreed Bill to fail again?  [See attached labor and management proposals] 

 

o Medical fee scheduled proposed by management.  Stay tuned? 
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C. Declining Work Comp Insurance Rates 

 

• In 2021, Wisconsin Insurance Commissioner again approved rate decrease of 5.44%. 

Marks the 6th straight year of decreases.  

 

[See the release: https://www.wisbusiness.com/2021/commissioner-of-insurance-

approves-workers-compensation-rate-decrease-that-provides-relief-to-businesses-

recovering-from-pandemic/ ] 

 

• WC insurance rates have decreased by: 

o 3.19% in 2016 

o 8.46% in 2017 

o 6.03% in 2018 

o 8.84% in 2019 

o 0.93% in 2020 

 

• Over 32% decrease in WC premium rates since 2016 

 

o Q: With declining premium rates, what is basis for a medical fee schedule? 

 

 

II. Work Comp System in COVID times and beyond. 

 

A. Backlog of Hearing-Ready Cases. 

 

• State shutdown: Due to COVID-19 pandemic, state buildings and all in-person 

hearings stopped as of March 17, 2020.  No WC in-person hearings for rest of 2020. 

 

• Settlement conferences were used for hearing-ready cases.  Success rate of settlement 

conferences was marginal.  Some cases are not amenable to settlement (e.g., 

prospective surgery), and settlement conferences lacked the authority and mandate of 

true hearing date. 

 

• Major backlog in hearing-ready cases occurred.  As of September 2021, estimates 

range from 1500-1700.  The relevant backlog is from the date Certificate of 

Readiness (COR) is filed until receiving a hearing date.   These are the “hearing-

ready” cases.  (Note that certain case types do not need a COR, like Second Injury 

Fund or refusal to rehire). 
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B. In-Person and Virtual Hearings. 

 

• In-person hearings began again on January 18, 2021.  Safety precautions in place, 

including mask wearing, plexiglass screens, microphones, distancing requirements.   

 

o Only in Milwaukee and Madison initially. 

 

o As of summer/fall 2021, other hearing locations slowly reopening, including 

Appleton, Wausau, and Eau Claire.   Unknown how many of the previous 27 

total locations will reopen. 

 

▪ Note: DHA requiring litigants to bring complete paper copy of 

Exhibits to in-person hearing (See attached notice letter) 

 

o Limited in-person hearing locations creating further delays and difficulty 

reducing the case backlog. 

 

• Virtual Hearings are available. 

 

o Very limited use at end of 2020 and now available as an option for litigants. 

 

o Platform: Bluejeans.com [Zoom-like] 

 

o Exhibits presented as a bookmarked pdf.  Exhibits labeled prior to hearing. 

 

o Issues:  

 

i. Unclear on procedure for requesting virtual hearing?  Use COR? 

 

ii. If both parties mutually consent to virtual hearing, what are criteria for an 

ALJ to deny virtual hearing request? 

 

iii. Are health/safety concerns by one party sufficient to request/grant a virtual 

hearing? 

 

iv. Out-of-state applicants or witnesses? 

 

v. In-person hearing allowed with witness testifying virtually? 
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C. Pre-Hearings for Represented Litigants? 

 

• The COR process is the method by which represented parties inform DOA that 

the case is ready for a hearing.  COR process implemented in August 2007 in 

response to a then-increasing backlog in receiving a formal WC hearing date.  

(DWD Ins Letter 07/16/17) (https://dwd.wisconsin.gov/wc/letters/insurance/pdf/ins469.pdf) 

 

For 14 years, the COR process has worked. It is efficient and uses judicial 

resources well.   Without formal discovery, COR process allowed the represented 

parties and judges to receive adequate notice of the nature and basis for all claims 

asserted. The COR process ensured judicial efficiency by allowing informal 

exchange of information following a hearing application and only scheduling a 

formal hearing when the parties both certified a claim as truly ready to be 

litigated.   The process helped alleviate the prior practice of postponement of 

cases not ready for a hearing. 

 

• In mid-2021, DOA introduced practice of scheduling “pre-hearing” conferences 

before the COR has been filed. While Section 102.17(1)(b) allows Division to use 

pre-hearings, such conferences were historically used only for unrepresented 

applicants (or for good cause).  Current pre-hearings are being used when both 

parties are represented for the ostensible purpose of determining whether the case 

is ready for hearing. This is highly inefficient and wastes judicial resources:  

 

o Pre-hearings require significant scheduling coordination. Pre-hearings 

potentially impede formal hearing available “slots,” which would 

exacerbate (versus alleviate) the existing backlog of cases. 

 

o Pre-hearings serve limited function for represented parties, who typically 

move cases along quickly and at the appropriate time without the need for 

a pre-hearing.   

 

D. Inter-Agency Issues. 

 

• Since the 2016 reconfiguration of responsibility between Department of 

Workforce Development (DWD) and the Department of Administration (DOA), 

hoped-for efficiencies have been slow to be realized.  The understood “goal” was 

to transfer adjudicatory function (ALJs issuing orders in disputed claims) to Div. 

of Hearings & Appeals (DOA-DHA), while the general administration of the WC 

https://dwd.wisconsin.gov/wc/letters/insurance/pdf/ins469.pdf
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program remained at DWD. Today, confusion and tension exist, as the agencies 

use competing policies and procedures, conflicting interpretations of 

administrative rules and file control, and different software/filing protocols. 

 

• Disputes about file control prior to COR verification. 

 

o Section 102.16(1) indicates DWD jurisdiction over claims (1) where no 

hearing application has been filed or (2) where hearing application has 

been filed but the “application is not ready to be scheduled for hearing”.  

DHA has jurisdiction when the hearing application has been filed and the 

application is ready to be scheduled for hearing. 

 

▪ COR verification = ready to be scheduled for hearing 

 

o Wis. Admin. Code § HA 4.04: (3) After an application for hearing is 

served, the division shall manage its caseload by appropriate action 

including any of the following: 

 

(a) Determining whether any answer received is complete, 

identifies the correct date of injury, and identifies the correct 

parties for that date of injury. 

(b) Filing documents or other material received or issued in 

connection with the claim. 

(c) Controlling its calendar and scheduling matters for hearing. 

(d) Notifying the parties of the time and place of hearing, at least 

10 days prior to the hearing. 

(e) Conducting hearings and making findings, orders, and awards 

that are lawful and just under the circumstances. 

 

o Memorandum of Understanding (MOU) between agencies to clarify 

control? 
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• Technology issues. 

 

o DWD created web portal for online submission of documents, exhibits, 

compromise agreements, etc. for both agencies.   

 

▪ Recent DHA memorandum, however, requires parties to bring 

physical copies of all Exhibits to hearings. 

 

o DHA informing practitioners to submit Compromise Agreements/Exhibits 

by mail and not via web portal. 

 

o DHA developing IT system. In future, are DHA and DWD IT systems 

able to communicate? 

 

• Policies & procedures 

 

o Wis. Admin. Code § HA 4.03(3) states “[s]ubstantive rules of the 

department [DWD] that implement, interpret, or make specific legislation 

enforced or administered by the department [DWD] within the meaning of 

s. 227.01 (13), Stats., have the force and effect of law in proceedings 

before the division [DHA] under this chapter.”  Wis Stat. § 227.01(13) 

“Rule" means a regulation, standard, statement of policy, or general order 

of general application that has the force of law and that is issued by an 

agency to implement, interpret, or make specific legislation enforced or 

administered by the agency or to govern the organization or procedure of 

the agency. 

 

o Compromise Agreements:  

 

▪ Where to submit? 

 

▪ Timeliness? 

 

▪ Policies for ALJ approval?   

 

▪ Attorney fee issues?  




































